Before the ’ ~ ot
FEDERAL COMMUNICATIONS COMMISSION ,
Washington, D.C. 20554 SEP-27 199
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COMMENTS OF OPTEL, INC.

OpTel, Inc. (“OpTel”), submits these comments in response to the Notice of
Inquiry (“NOI”) in the above-referenced proceeding. In the NOI, the Commission
requested information regarding the extent to which market entry barriers prevent small
businesses from competing in telecommunications markets and the means of eliminating
those barriers.

OpTel, through its subsidiaries, operates private and franchised cable systems in
cities throughout the United States. OpTel’s systems are among the first true competitors
to the dominant franchised cable operators in the local multichannel video programming
distribution (“MVPD"”) markets in which they compete. In OpTel’s experience, some of
the most significant barriers to entry into the MVPD market, which adversely affect small
businesses, are a vestige of the monopoly power that franchised cable operators have had
for many years: Perpetual service contracts. These contracts are used to prevent new
entrants from competing to provide service to multiple dwelling units (“MDUs"), which
comprise the segment of the market that can most readily support niche service providers
or small businesses. To eliminate this barrier to entry, OpTel urges the Commission to
apply its “fresh look” doctrine to MDU exclusive service contracts with franchised
operators that extend in perpetuity.
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DISCUSSION

L. Perpetual Contracts Block Entry Into The MVPD Market And Slow The
Development Of Competition.

A. Private Cable Operators Are Beginning To Provide Competition To The
Franchised Cable Monopolists.

Private cable operators compete directly with large franchised cable multiple
system operators (“MSQOs”) in the local MVPD market. Private cable operators, however,
are dwarfed by their MSO competitors. For instance, Tele-Communications, Inc., one of
the largest MSOs in the United States, has over 14 million subscribers nationwide. OpTel,
by contrast, which is one of the largest private cable operators in the United States,
provides video programming services to approximately 110,000 customers. Many, if not
most, private cable companies operate one or a few systems and serve only a few
thousand subscribers. True SMATV systems typically serve a single MDU. Thus, private
cable and SMATYV operators are the quintessential small telecommunications businesses

for which Section 257 was intended.

Despite their relatively small size, SMATV and private cable operators compete
aggressively with the large franchised cable operators in the MDU sub-market of the
MVPD market. In many cases, private cable operators provide services or MDU-
specialized programming that the MSOs are unwilling or unable to provide.

Private cable systems serve one or more MDUs without using hard-wired
crossings of public rights-of-way. Although this architecture relieves the private cable
operator of the obligation to obtain a local franchise for its system, it requires the operator
to install and maintain an entire distribution network, including satellite or microwave
reception equipment, at each property served. Whereas franchised cable operators can
amortize their costs over an entire franchise area, private cable operators are required to
recoup their investment through each installation. Thus, for the most part, only MDUs
offer sufficient subscriber concentrations to justify the investment required to operate a
private cable system.

Because of these economic considerations, the MDU sub-market is a principal
point of entry for private cable operators and other new competitors into the MVPD
market. This fact has not been lost on the franchised cable MSOs. The MSOs have used a
number of tactics to foreclose the MDU sub-market to new competitors and to fortify
their dominant position in the market. For example, franchised cable operators have
targeted rate discounts, not available in areas in which there is no competition, to MDUs
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at which a new competitor is seeking to provide service.l In other instances, they have
sought to limit MVPD competitors’ access to essential programming in order to gain an
advantage in the marketing of their services to MDUs.2 OpTel has challenged the

lawfulness of these practices.

Whether lawful or not, however, these tactics have proven to be quite effective in
thwarting competition at MDUs. The franchised operator competing with a would-be
new entrant for the right to provide service to an MDU offers the MDU managing agent
special prices not available to subscribers who have no competitive choice, and cable
programming that the new competitor cannot offer because the franchised operator
controls the distribution of the programming.

Even where the franchised operator’s conduct constitutes a flagrant violation of
the Commission’s rules, it often is not worth the considerable time and expense for the
smaller, competing MVPD provider to challenge the practice in question. For instance, if
a franchised operator or a vertically integrated programmer violates the program access
rules by unreasonably discriminating against a competing MVPD provider, a program
access complaint to the Commission regarding the discrimination may take months or
years to resolve, only to end in an order requiring the programming at issue, to which the
competing provider was entitled all along, to be made available to the complainant. The
competing provider is not compensated for the damages suffered from the loss of the
programming while the complaint was pending and the violator is not punished for its

unlawful behavior.

Complaints regarding non-uniform or targeted pricing are similarly futile.
Because of the time required to resolve such a complaint and the practical unavailability
of fines or damages, competing MVPD providers, typically small telecommunications
businesses, have little incentive to invest precious resources in the complaint process. As
a result, the Commission’s rules prohibiting various anticompetitive practices are, in

practice, merely precatory and widely skirted.

B. Franchised Cable Operators Use Perpetual Contracts To Lock-Out
Competitors From The MDU Market.

An even more effective (and less expensive to the franchised operator) device to

thwart competition is an agreement that locks the MDU into a service contract with the

1 See, e.g. OpTel, Inc. v. Jones Intercable, Inc., Petition for Special Relief, CSR-4620 (filed Nov. 7, 1995);
OpTel, Inc. v. Multimedia Cablevision, Inc., Petition for Special Relief (filed Dec. 15, 1995).

2 See OpTel, Inc., v. Century Communications, Inc., File No. CSR-4736-P (filed Apr. 9, 1996).
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franchised operator in perpetuity.3 These perpetual agreements defeat any effort to
introduce new competition into the MVPD market and limit “opportunities for

entrepreneurs and small businesses in communications services.”4

Because they often are confused with one another,? it is important to distinguish
between anticompetitive perpetual contracts and procompetitive exclusive contracts. The
economics of the MDU marketplace favor the use of exclusive service agreements. De
facto exclusive franchising of cable systems occurs because of the “extraordinary expense
of constructing more than one cable television system to serve a particular geographic
area.”6 For similar reasons, exclusive access agreements are the norm at MDUS, both for
franchised cable operators and private cable operators. To the extent that an MDU
population becomes splintered between two or more service providers, the advantages of
providing service to a high concentration MDU are lost. Without some measure of
exclusivity, the probable return on investment may be reduced below that which would

make the installation commercially viable for a small business.

The need for exclusivity is particularly important to private cable operators and
other new entrants into the MVPD market. As noted above, private cable companies
install and maintain an entire distribution network at each property. Other new entrants
may use different technologies, but they, too, begin by serving niche populations.
Neither can amortize the cost of an installation over an entire franchise area as a
franchised cable operator can. Thus, exclusivity, for a reasonable period of years, is
essential to the ability of most alternative video programming distributors to compete.
The “laboratory” of the states proves this point. Although private cable operators,
including OpTel, largely have avoided MVPD markets in northern states where “cable
mandatory access” laws are commonplace, they have expanded rapidly in southern

states, which generally do not have such laws.

3 These contracts can take several forms, but the most common provide that the franchised operator has
the exclusive right to serve the MDU in question “for the life of the franchise and any renewals or
extensions thereof.” See, e.g., Appendix A. Because franchise renewals are all but automatic on the local
level, these contracts foreclose a large segment of the market, and access to countless consumers, to cable
competitors in perpetuity. In another proceeding, TCI denies the existence of such contracts. See
Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming,
CS Docket No. 96-133, Reply Comments of TCI (filed Aug. 19, 1996) at 14. In fact, TCI currently is
seeking to enforce precisely such a provision in an alleged MDU contract with a property in Van Nuys,
California. See Appendix B.

4 NOI 7 41.

5 See Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, CS Docket No. 96-133, Reply Comments of the National Cable Television Association,
Inc. (filed Aug. 19, 1996) at 20.

6 Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-385, 106 Stat.
1460, § 2(a)(2).
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Exclusive contracts provide small, new entrants with the economic incentive and
ability to build facilities and compete for customers. By contrast, the perpetual exclusive
contracts that franchised cable operators have been using to lock-up whole blocks of
subscribers block market entry and slow the development of competition. Most such
perpetual contracts were executed in the 1970s and 1980s before virtually any competitive
alternatives to franchised cable were available. At that time, franchised cable operators
were able to approach MDU agents with a deal that only a monopolist can offer: Take
our service on our terms, exclusively, in perpetuity, or leave your residents without cable
service entirely. Given their unequal bargaining power, MDU owners and ownership

associations were compelled to accept service on these terms.

As the range of options among MVPD distributors expands, it is becoming
increasingly difficult for franchised operators to coerce MDU owners and ownership
associations into perpetual contracts. Nonetheless, perpetual service contracts negotiated
before the advent of competition continue to impair the efficient operation of the market.
Consequently, to eliminate this barrier to entry into the MVPD market and enhance
opportunities for small and entrepreneurial businesses, the Commission must take
decisive action to free MDUs from these perpetual contracts and open the market to all

competitors.

IIL. The Commission Should Apply Its “Fresh Look” Policy To MDU Perpetual
Contracts.

The 1996 Act was intended to enhance consumer choice and promote
competitive entry into the telecommunications markets.” Section 257, in particular,
was intended to spur investment in telecommunications enterprises, encourage
research and development of new telecommunications products and services, and
expand the participation of small and entrepreneurial businesses in the
telecommunications markets.8 As the Commission recognizes in the NOI, the MVPD

market is one of the segments of the telecommunications market that is in need of new
entrants and greater participation by small business.?

Today, as a result of the introduction of new technologies and reduced
regulatory barriers, a host of new competitors to franchised cable are beginning to gain
a competitive toehold in the MVPD market. As detailed above, however, perpetual

7 See Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, 11 FCC Red 7413 (1996) ] 4 (citing Pub. L. No. 104-104, Joint Explanatory Statement at 1).
8 See NOI 11 4-5.

? Seeid. {41
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service contracts frustrate market entry and stifle competition. Accordingly, OpTel
urges the Commission to apply its “fresh look” doctrine to perpetual exclusive

contracts to provide video services to MDUs.

A.  The “Fresh Look” Doctrine Should Be Applied To MDU Perpetual
Service Contracts.

The Commission’s well-established “fresh look” doctrine is intended to prevent
companies that are dominant in the market from binding customers to long-term
commitments before competition is introduced.19 “Fresh look” allows customers
committed to long-term contracts with an entrenched monopolist to take a fresh look at
the marketplace once competition is introduced and to escape those contracts if they so
desire with little or no termination liability. This approach “makes it easier for an
incumbent provider’s established customers to consider taking service from a new
entrant.... [and] obtain... the benefits of the new, more competitive...environment.”11

Application of the “fresh look” doctrine generally involves two steps. First, the
entity subject to fresh look requirements is prohibited from engaging in some future
conduct that might defeat or substantially delay the introduction of competition.12
Second, the entity is required to allow its customers that are committed to contracts
which extend into the competitive era to opt-out of those contracts during a “fresh look”
period with little or no termination liability.13

In this case, there is little doubt that the franchised cable operators have a
dominant position in the market. The Commission, the Department of Justice, and the
courts have found that franchised cable operators are the dominant providers in the
MVPD markets.14 The existence of perpetual contracts, moreover, allows franchised
cable operators to maintain their dominant position, particularly because most private

10 Gee Competition in the Interstate Interexchange Marketplace, 7 FCC Red 2677, 2678 (1992); Expanded
Interconnection with Local Tel. Co. Facilities, 8 FCC Red 7341, 7342-43 (1993), vacated on other grounds,

Bell Atlantic Tel. Co. v. FCC, 24 F.3d 1441 (1994).

11 Expanded Interconnection with Local Tel. Co. Facilities, 9 FCC Red 5154, 5207 (1994).
12 Ror instance, in Competition in the Interstate Interexchange Marketplace, the Commission found that,

because 800 numbers were not portable, AT&T could improperly leverage its market power in 800
services in its contract negotiations. 6 FCC Red at 5880, 5905. Thus, until 800 number portability became
available, the Commission prohibited AT&T from bundling 800 service with any other service.

13 Competition in the Interstate Interexchange Marketplace, 7 FCC Red at 2677-78; Expanded
Interconnection with Local Tel. Co. Facilities, 7 FCC Rcd at 7463.

14 See In re Revision of Rules and Policies for the Direct Broadcast Satellite Service, IB Docket No. 95-
168, PP Docket No. 93-253, Comments of the United States Department of Justice at 2 (filed Nov. 20,

1995); In re Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, CS Docket No. 95-61, ] 215 (rel. Dec. 11, 1995); Turner Broadcasting v. FCC, 910 F. Supp.

734,740 (D.D.C. 1995).
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cable operators do not even attempt to compete for MDUs that are bound up by
perpetual contracts. Thus, there will not be significant competition in the MDU market
until the barrier to entry represented by these perpetual contracts is eliminated.

Despite the dominance of the franchised cable operators, OpTel is not seeking to
implement the first step of the “fresh look” doctrine and prohibit perpetual right-of-entry
agreements between franchised cable operators and MDU owners and ownership
associations. Rather, OpTel is prepared to rely on the marketplace and not regulation to
govern the relationship between MDU owners and multichannel video programming
distributors on a going-forward basis. Imposition of the second step of the “fresh look”
doctrine, however, is essential to achieve this deregulatory outcome. Therefore, the
Commission should require franchised cable operators with perpetual contracts to allow
their customers to opt-out of those contracts with no adverse contractual consequences.

As in previous instances in which the “fresh look” doctrine has been applied, the
customers of dominant service providers should be given a fixed period of time within
which to opt-out of their contracts. In Competition in the Interstate Interexchange

Marketplace, the Commission determined that a ninety-day “fresh look” period was
sufficient for long-distance customers to evaluate their options and negotiate new
contracts when 800 numbers became portable.1> When the Commission later confronted
expanded interconnection to local exchange facilities, it provided for a 180-day “fresh
look” window, recognizing that it would take longer than ninety days for the market to
respond to expanded interconnection opportunities.1¢

The characteristics of the MVPD marketplace require that the “fresh look” window
in this case should be at least 180 days. As the Commission’s decision in the Expanded
Interconnection proceeding makes clear, the duration of the “fresh look” period should,

in part, be predicated on the time it will take competitors to add capacity and meet
increased demand in the particular market. In the MVPD market, it may take a new
entrant several months to obtain the necessary approvals and construct the facilities
needed to serve any given MDU. Thus, a three month “fresh look” window would be
inadequate.

Further, the fact that franchised cable operators hold a series of dispersed
monopolies rather than a single national monopoly requires that the “fresh look”
window be tailored to the local MVPD markets. In previous applications of the “fresh

15 See 6 FCC Red at 5906.
16 See 8 FCC Red at 7353 & n.48.
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look” doctrine, the Commission has initiated the “fresh look” period when the dominant
national service provider was first subject to competition. In this case, however, MDU
owners and ownership associations must be freed from their perpetual contracts in order

to create competition in each locality.

Thus, prior to the time when a franchised cable operator is subject to “effective
competition” under Section 623 of the Communications Act,17 the fresh look window
should be “opened” at any given MDU upon the request of an alternative video
programming provider able to serve the MDU in question. Moreover, once a franchised
cable operator is subject to “effective competition” under the Act, even if there has been
no specific request from a competitor, the fresh look window should be opened for six
months beginning on the date of the “effective competition” determination. During the
period, the property owner or ownership association could renegotiate or terminate its
contract with the franchised cable operator free from contractual penalties or breach of

contract litigation.

Application of the “fresh look” doctrine will allow the Commission to cease to
regulate in this area entirely once there is actual or “effective” competition. At that point,
MDU owners and ownership associations that enter into disadvantageous service
contracts for their buildings do so, presumably, with full knowledge that competitive
alternatives exist. The residential real estate market will self-regulate against MDU

owners and ownership associations prone to such an error.

B. The Commission Has Legal Authority To Apply Its Fresh Look Doctrine
In This Context.

The Commission has ample authority to apply its “fresh look” doctrine in the
MVPD context. In the early days of cable television, cable operators were coercing
communities into perpetual franchises and cable television service was “tend[ing] to
develop on a noncompetitive, monopolistic basis.”}8 Based on its authority under
Sections 2 and 4(i) of the Communications Act, the Commission responded to this market
failure by prohibiting perpetual cable franchises.1?

17 47 U.S.C. § 543(1).
18 In re Amendment of Part 74, Subpart K, of the Commission’s Rules and Regulations Relative to

Community Antenna Television Systems, 36 F.C.C.2d 143, 145 (1972); see also id., Clarification, 46

F.C.C.2d 175, 195 (1974) (limit on franchise terms “prompted by the initial trend in franchising that led to
extremely long (i.e. 99-year) franchises ... [which] are an invitation to obsolescence”).
19 36 F.C.C.2d at 207-211, recon., 36 F.C.C.2d 326, 365 (1972).
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The situation with regard to franchised cable perpetual contracts is analogous.
Unless cable customers are permitted to escape contracts of unlimited duration that were
executed at a time before competitive alternatives became available in the market,
subscribers in these MDUs will forever be at the mercy of the franchised cable operators.
This result would be inconsistent with the Commission’s responsibility to see that all the
people of the United States have available “rapid, efficient ... wire and radio

communication service with adequate facilities at reasonable charges.”20

Since the time of the 1972 franchise term limits, the Commission has been given
additional authority to regulate franchised cable operators under Title VL. The
Commission now is required to ensure that the rates charged to subscribers by cable
systems not subject to “effective competition” are reasonable.?l In addition, the
Commission has been given oversight responsibilities with regard to local franchising
under Section 621.22

Although previous “fresh look” cases have involved the regulation of common
carriers under Title IT of the Communications Act, the Commission’s responsibility to
regulate cable rates under Title VI is comparable.2? The Commission thus would be well
within its authority to hold that the use of perpetual contracts by franchised cable
operators to leverage their market power from a non-competitive market into a
competitive one, or from a market that is not yet competitive into the future, is an unjust

and unreasonable practice.24
CONCLUSION

Application of the “fresh look” policy to the perpetual service contracts of
franchised cable operators would help the Commission to fulfill its obligations under
Section 257. Only by opening up the perpetual service contracts of the franchised cable
operators will new entrants into the MVPD market have an opportunity to compete.

20 47U.S.C. §151.

21 47 U.S.C. § 543(b).

22 47U.S. C. §541.

23 ¢f. Implementation of Section of the Cable Television Consumer Protection and Competition Act of
1992: Rate Regulation, 8 FCC Red 5631, 5723 (1993) (analogizing prescription under Title VI to rate
E‘fescription under Title II).

Cf. Competition in the Interstate Interexchange Marketplace, 7 FCC Red at 2682; Expanded
Interconnection with Local Tel. Co. Facilities, 8 FCC Red at 7348.
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Thus, and for the reasons set forth above, OpTel urges the Commission to apply its “fresh
look” policy to all existing MVPD perpetual exclusive contracts.

Respectfully submitted,

OPTEL, INC.

L7

/s/ W. Kennéth Ferree
Henry Goldberg
W. Kenneth Ferree

GOLDBERG, GODLES, WIENER & WRIGHT
1229 Nineteenth Street, NW

Washington, DC 20036

(202) 429-4900

Its Attorneys
September 27, 1996
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RIGHT OF ENTRY' AGREEMENT 4 ' - 2.00 DEEL
— v - 1123 2 28/
AGREEMENT dated thié‘ t# day of AP Y 19&__. by and between
EERITAGE CABLEVISION ASSOCIATES OF DALLAS ~ (OPRRATOR), ‘6465 Jim Miller

Raad, Dall.as, Tevas 75228,

1.

3.

S.

the duly autbon.zea repzesgcatiwe of the

For and in consideration of one dollar (41.08) and other good agd
valupable coansideration, receipt of which ig hercby acknowledged,
OWNER hereby grants ‘the OPERATOR the riqht to install, own,
operate and maintain a2 community antenna television system
(hereinafter referred to as the CAIV Syatem) within and for the
reanidents of the apartsment or copdominiom building Eot :E\sndings
consgisting waite, located inm City of v
County of s State pf
The street addressés-of the af.ozanqzt.iooea units appear in Part 11
of this agreegent.. OPEEATOR speciflically reserves the right to
initially !nstull, .operate, and maintain: it CATV Syzatem in 2
manner necessary to Service only those apartments or umits for
which OPERATOR then bhas specific requests for =service, and
thereafter, as subsequent requests are made to OPERATOR for
service to additional apartments or units, to then install any
equipfient necessary to- pzovf.de such addxtional service.

OfNER shall Qrwiae vtt’hout chuge to. the OPERATOR adequate space
and right-of-access, incluoding rights of ingress and egress, for
installatiocn, operation,  maintenance, inspection, replacement,
direct sales, removal, and disconnectism of the CATV System.

OPERATOR shall install, owm, control, and maintain the CATV Systes
in the buildings 2t its oun expense. Ounership of all parts of
the CATV System shall be and remain the persomal property of the
OPFRATOR. Equipment sball be installed in accorxdance with good
engineering practices and €hali conform to normal CATV service
installations.

OPERATOR agrees to maintain public liability insurance of npot less
than $1,000,000 for injury to any ane pexson: $1,080,008 for
injury resulting from any one accident; and property damage
liabllity of nnt less than $31,000,000.

RESIDENRTS of the buildings, if cthey desire cannectiom to the cable
system, shall be charged and billed individually for connection to
the CATV System the Dporma)l monthly rate and start-up chardge
{installation charge) for the CATV 3System then in effect by

OPERATOR in the area.

38027 33i0
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* 6. OPERATOR shall be respornsible for amy or all damages directly
caused by its workmaaship, and/or direct dawages caused during
installacion except for the ingertion of screws through rhe
surface of walls for attachment of peripheral equipment or the
boring of holes which is part of the uormal workmanship and
vhich shall pot be coostrued as damages. OPERATOR agrees Co
kold the ONNER harmless from damages to television sets as a
result of the OPEBATOR's workmanchip.

7. The Agreement supersedes all previous agreements, if auny, be-
tween the partries.

B. *OPERATOR agrees to cousult with the OWNER om wiring plans be-
fore f{onstallation and OUWNER/MANAGER agrees to give approval
of such plans which shall not be unreasonsbly withheld or de-
layed. Installarion shall not commence watil such approval
is received by OPERATOR.

9. This Agreement shall remain in full force and effect and run
concurrenr with OPERATOR'e and it3 successor's assignees or

i company's franchise agreement with the City of
or any subsequent fxanchise renewal.

10. Owmer shall inspect the installarion apd make-a gritten claim
H for any alleged damages within ten (10) days of the date of uritte@
notice by operator of fngtallation. Failure to submit a clafm within soch time per-
b ifad shall be construed to mean that no damages occurred tn
connection wirh the installation. -

11. Following are the irdividual buvilding addresses pertaining to
this Agreement:

992 faptw Berrcs_

12. OWNER ggrees to deliver site and flaor plan to OPERATOR wich
signed Ri{ght aof Entry.

SOUNER bereby grents _/Reer Vel rwii/ permission
KAME
to approve wiring plams before comstruction begins.

ON STTE CONTACT: [UUOA# 8@091»—
NAME

3H -S932.

PHONE NUMBER

SYGNATURE OF OWNER SIGNATUORE OF QWNER SIGNATURE OPERATOR

8627 331!
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i"’////‘ TCI WEST. INC.

August 5, 1996

s Angeles, CA 90010

Re:  Cable Television Service at El Conquistador Apartments

Dear Mr. Menlo: :

We are in receipt of your correspondence dated July 9, 1996 to TCI of East San Fernando
Valley, L.P. (“TCI-ESFV”) which advises of termination of cable service to the 94-unit El
Conquistador apartment complex, located at 15005 Sherman Way in Van Nuys,
California.

We are surprised and confused by your letter in view of the valid, executory contract that
exists between Menlo Enterprises and TCI-ESFV’s predecessor, United Cable Television
of Los Angeles, Inc., dated May 20, 1988 (see attached Apartment Or Condominium
Complex Cable Television Installation and Service Agreement). By what legal authority
do you purport to terminate our agreement?

Additionally, have you made OpTel, Inc. aware of your contractual relationship with
TCI-ESFV, and have you provided them with a copy of our valid agreement? Also, we
would ask that you clarify for us any arrangements you may have made with OpTel, Inc.
for “cutover” of service on August 13 at the property as you reference in your letter.

You should be aware that pursuant to 45 of the governing agreement, title to the internal
distribution system at your apartment complex is to remain with TCI-ESFV for the
duration of the agreement and thereafter for removal or, at its option, abandonment, upon
lawful termination of the agreement. We would respectfully point out to you that we
cannot and will not tolerate conversion of our property by a property owner or a third
party, nor will we allow any interruption of service to our customers.




Mr. Sam Menlo
August §, 1996
Page 2

In summary, we would ask that you thoughtfully reconsider your position on this matter
and withdraw your communication of July 9. If not, TCI-ESFV may be forced to take
any and all actions necessary to protect our legal rights under both contract and tort
theories.

We look forward to your timely reply.

efauna

Robert Trafton
TCI West, Inc. Legal Department

€nc.

cc: Terrel Davis, Esq., w/enclosure
S. Leigh Fulwood, Esq., w/enclosure
| Michael Katzenstein, w/enclosure
Kurt Taylor, w/o enclosure



07/17 19:44 1998 FROM: 818 376 0555 TO: 4622853 PAGE: 3
UNITED ARTISTS CRBLE  TEL:818-376-0555 Jul 17’86  15:32 No.013 P.03

UNITED CABLE TELEVISION ©

OF LOS ANGELES. INC

APARTMENT OR CONDOMINIUM COMPLEX
CABLE TELEVISION INSTALLATION AND SERVICE AGREEMENT

< ay ’ :
Fnteraed il“ﬂllliﬁ#lh[\'nf .l!lﬂhy and hetween (-C—/C{' ) C)(-/ /“(,/(/,«\, f’ ”{(11/C ((ﬂf%/as’(’(

COwner™), and Enited Cable Television of L Angeles, Ine., (U nited™).

WHEREAS, United Is in the business of providing eable television services: and WHEREAS, Owner has tithe to, or is the duly suthorized agent of the
person holding tithe (o, or is the association formaed by the owners of cortain read property or impeovements with a street acdress of 1500

_she.rmathay.. consisthy primarily of 94 _residential units, common aveas and sdjncent property CComplex ™) and,

WITEREAS, Owner wishes to provide cabie (elevision sepvice for such anits, and United is willing to provide such services to the Complex immder the
following toems and comditions,

THEREFORE, in cansideramtion of the muatuat coveramts cantined herein, the parties agroe as follows:

1. UNITED'S SERVICE. United agrees (o provide eable television services (o the Comples for the benefit of the individual tenantx therein,
Nothing herein contained shallin any wan Ie constraed as abligatisgg Ovwner G the monthiy service change(s); (heretore it is expressty wadeestood
that payment for the ase of said cable or services is the responsibitity of the subseribers residingg al the Comples.

2. INSTALLATION. United aygtrees ta install in the-Complex, the electronic equipment (*System™) necessary to provide the cable television
service (o all household units therein, suech installation shatl commence as soon as reasotably !mxsilvlt' upon execrtion of this Agreement.

Owner grees o provide, without charge o United, adegiate eleetvicity and space for the installation, maintenance, suul operation of the
System.

Owner agrees That neither it nor any of its agents ar employees will tamper with or make unauthorized conneetion fo toited’s System.,

[nited agrees that all work will be pedformesd in a workmanlike nanner, and shall be in accordance with all applicable Jaws, mies, and
regulations of governmental anthorities, inelading buikding and eleetvieal codes, Tnited shadl restore those parts of the Complex which are altered or
damaged during the installation or maintenance of the System ta the condition of sieh parts inumediately prior to sech installation and naintemance,

During the term of this Agreement, United shall maintain the System in a satisfactory working candition, so that the pictures delivensd (e the

individual houscholds shall be at least as good a quality as the signals delivered to other suliseribers ta the cable television system,
3 ACCESS TO THE COMPLEX. Owuer ginnts the right and concommitant casement appurtenant to supply cable television service aking
with other contnmunications and information sevviees now or herenfter offered by United 1o the Complex ﬁ:rfhc- term of this Agreoment. Sach grand
shall inchade reasonable access (with ingressasnd ogress ) to the Complex, atl for the installation, maintenance, serviee or removal af the System in the
cvent of tenmination,

Thee neeess spocificd above shall ioelude the vight to doadl (hings onor in the Complex whicly are necessary orappropriate to the instatlation,
naintenanee or provision of that serviee, including the vight of access for veplivcement of the Systems, along with the solicitation of sates, narketing,
thiseonnection ol service, and subseriber squipment retrieval.

Owner permifs United (o advertise that vesidents of te Complex will lave eable (elevision service available, by placement of suitable
advertising material in the common areas of the Complex, as approved by Owner, which approvil shiall not be reasonably withheld; and 1o aliow
United's satespeople to visit individual honsehokis of the Complex from time to tise,

United shatl not enter any oceupied rental anit witheot the prior consent of the ocenpant, Owner, or the Complex’s manager. shall reasonably

assist {ited in secking aceess (o individual residential units within the Complex.
4. PAYMENT FORSERVICE: It is understomd thitt the individual residents of the Complex have the option ol subseribing to Unifed s serviees;
provided however, that United reserves the riglht in its sole option 1o refuse service, or (o provide special promotional mtes ind schedudes 1o certain
residents, Each resident sosubseribing sha) e chasgesd o hilled individuadly by United fop conneetion ta the System and for the serviees provicked,
at instalbution charges and monthly ries set by United.

5. CONTROL OF THE SYSTEM. Notwithstandimg sanvthing contained above, United may terminate this sgreement apon sixty (60} days
written notice 1o the Owner it United is anable to install or continne the nuintenance of the System dne to any governmental law, male, regbation,
Judgment of any court, or any other similar reason beyond the controd of United.

Unitesd at al) times shall retain title to and contral of the Systen installed, maintined or ised pursimt (o the terms of this agreement, It is
specifienlly agreed thid the System so deseribwd st not be considened as fixtures (o the Complex. A1 the expitation or fermination of this
agreement, United shal) retain Gitle (o and control of the distribution cquipment comprising the System, and st its option may either remove samt
from the Complex, or alandon such equipment in place.

6. FRANCHISING AUTHORITY. The partics understand that Hisited is subjoct to the provision of its fmichise with the vity or county in
which the Complex is loeated, and to 1he provisions of applicable federd and stade wsond vogbations.

7. EXCLUSIVE RIGHTS. The rights giamted herein by the Owner ta Hndded to constract, operte md nnintiin the System, and to provide the
Rasde Service and Promium Services are exelnsive, Owner shall uot. during the tern af this Agreement, allow, contract for or provide any other eable
television service or pay television serviee at the Complex, or any portion thereol, without the prior weitten consent of United, Nothing in this
paragraph shall prevent any individual resident at the Complex from subseribing to altemative cable or pay (elevision services in their own
residdential nnit,

8. TERM. The lenn of this Agreement shall commaence on the date hereol and continte in effect consistent with the term of the Franelise and
renewal of the Franchise as geanted by the City/County of Lus Angeles.
9. ENTIRE AGREEMENT. This Agrecnent constitntes the entive onderstanding hetwern the parties, superseding all negotistions, prior

dise vesion, and preliminary agreements made prion o the diste bereof, Phis Agreement sty e paodifieet or amended only by awritt oinsimment
wtttrrewd v aae-h oof the sentieog inreta
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individual howselokds shall be at least ws good i quality s the signals deliversd 1o other subsenibers to the cable television system.

3 ACCESS TO THE COMPLEX. Owner grants (he right and concommitant casement appurtenant to supply cabile television seevice along
with other communications and information services now or hereafier sffered by United, to the Complex for the term ol this Agreement. Such grant
shalt include reasonable access (with ingressand egress) tothe Complex, il for the instalation, maintenanee, service or removal ofthe Systemin the

cvent of termmbation. ) . . . .
The acress specificd above shall inclade the right 1o.doall things on or in the Compliex which are necessary orappropriate [ot he installition,

maintenanee o provision of that service, incuding the dight of aecess for eplacement of the Systems, along with the solicitation of sades, marketing,

disconnection of service, antd subseribor equipment retrieval. L ) _ .
Owner permits Unitedd 10 adventise that residents of the Complex will bave cable idlevision service avalabile, by p]:u-mm-nl uf suitable

advertising material in the common anas of the Complex, as approved by Owner, which approval shall nof b reasonably withhekl; and to allow

Unitedd's sadespaeople 10 visit individual howseholds of the Complex from time 1o time.
United shall not enterany ocenpiod rental unit wishoul the prior consent of the aecugsant. Owner, or the Complex’s manager, shall reasonally

axsixt United in seekbgg access to individual residential onits within the Complex.

4. PAYMENT FORSERVICE: It is understond that the individual residents of the Complex bave the option of subscribing to Pnited's serviees;
prowvided however, that Hnited reserves the vight in ifs sole option fo refiese serviee, or 1o provide speciat promotional rates and scheduloes 1o certain
restidents. Each resident so suhseribing shall be charged and billed individually by United for conneetion 1o the Systenyaaud for the SeIVICes provided,
at installation changes and monthly mtes set by UHnited.

8. CONTROL OF THE SYSTEM. Notwithstanding anytbing contained above, United may terminate this agrecment apon sixty (60) days
wrtten notiee 1o 1he Owner if Vnitesd is nnable to instadl or continne the nzimteianee of tha Systom abise to sy governmentad law, eale, vegolation,

Judgment of any court, or any othier similar reason beyond the control of United. o
Unitedh at all times shall setadn e 1o and control of (he System instatied, maintained or ased puesuani 1o the tenas of s agreemend, Ieis

specificatly agroed that the System so descrilxad shall ot e considersd as fixtares (o the Complex. At the expimtion or termination of this
agreement, Lnited shatl retain titde to and control of the distribution cquipiment comprising the Systen, suud al s aption nay cither remove sumb
from the Complex, or sbandon such equipiment in place.
8. FRANCHISING AUTHORITY. The partics understand that Unitedd is subject 1o the provision of its franchise with the city or connty in
which the Comptex is located, and 1o the provisions of applicable federad aml state Jaws ansd regulasions.
7. EXCLUSIVE RIGHTS. The rights granted herein by the Owner 1o United o construct, operate and maintain the Systeny, amib to provide the
Basic Service assd Premitim Services are oxcliisive. Owper shidl not, dieing the torm of this Agrecment, allow, contrict for or provide any other cable
television service or pay television service at the Camplex, or any portion thereof, without the prior written consent of United. Nothing in this
paragraph shall prevent any individaal resident al the Complex from subseribing (o alternative cable oF pay television services in their own
residentlal unit.
L4

8. TERM. The term of this Agrecment shal! conunence on the diste hereoland continue in efee) consistent with the term of the Franchise and
renewal of the Franchise as granted by the City/County of Los Angeles,
9. ENTIRE AGREEMENT. This Agrecment constitites the entire understanding between the parties, superseding all negotiations, prior
discussion, and preliminary agreements made prior to the date hereot. This Agreentent may be madified oramendaed only by a written instrument
signed by cach of the parties hereto,
10. BINDING AGREEMENT. The tenus of this Agreemient shall extend (o and e hingding upon the heirs, successors and assigns of the parties
hereto and shall bee enforceable at law or equity.

Ownerunderstands that Inined has made a signiticant capital imvesiment in installing the System in the Complex, and agrees D, daring the
term hereof, Owner will canse any purchaser of the Complex o assiine, as assignee of this agreement, all of the obligations of the Owner herennder,;
United will likewise cause any purchaser of United's cible tefevision system toassume afl the obligidions of Tnited herewder, Sais

The promiges
covenants, benefits and burdens hereander shall run with 1the property constituting the Complex which is the snbject of this agreement,
1L NOTICES. All notices to Ins gives to cither party to this Agrecment 1o the other party shalt be in writing,

If to Unitedt: same as below
i to Owner: same as below

IN WITNESS WIHEREOF, the pruties hereta luve duly executed this Agreetnent as of the dity and yeur fisst written above,
L o UNITED CABLE TELEVISION OF
j LOS ANGELES, INC.
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_ ed agrees that no installation shall commence without written approval
f design plan by owner.
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